
/ CITY OF BEAVERTON COUNCIL AGENDA 

1 FINAL AGENDA 

FORREST C. SOTH CITY COUNCIL CHAMBER 
4755 SW GRlFFlTH DRIVE 
BEAVERTON, OR 97005 

REGULAR MEETING 
SEPTEMBER 11,2006 
6:30 P.M. 

I 
CALL TO ORDER: 

ROLL CALL: 

PROCLAMATION: 

Patriot Day: September 11, 2006 

PRESENTATIONS: 

06138 Transportation Funding (Rescheduled from August 14, 2006 meeting) 

VISITOR COMMENT PERIOD: 

COUNCIL ITEMS: 

STAFF ITEMS: 

CONSENT AGENDA: 

Minutes of the Regular Meetings of July 17, August 7, and August 14, 
2006 

061 53 Liquor Licenses: New Outlet - Chipotle Mexican Grill, Ruby Tuesday. 
Decor International, and King's Restaurant 

06154 Authorize the Mayor to Execute a One Year Extension to the 
Intergovernmental Agreement Amongst Local Government Agencies for 
the Shared Use of a Public Communication Network 

06155 Authorize the Mayor to Sign an Annexation Agreement for 4500 SW 91st 
Avenue ANX 2006-0002 

1 06156 Compensation Changes 



Contract Review Board: 

061 57 Waiver of Sealed Bidding - Purchase of Mobile Data Terminals from the 
State of Oregon Contract #4416-PA 

06158 Waiver of Sealed Bidding - Purchase Five Vehicles from the State of 
Oregon Price Agreement 

06159 Waiver of Sealed Bidding, Authorization for Rental of Copy Machines 
from Oregon State University Bid Award 

06160 Exemption From Competitive Solicitation -Award Personal Services 
Contract for the Operation and Maintenance of the Beaverton Central 
Plant 

06161 Exemption From Competitive Solicitation - Award Personal Services 
Contract for the Construction Management of the Beaverton Central Plant 

06162 Authorization for the Mayor to Award a Contract for Construction of Piping 
and Mechanical Room Connection to Extend the Beaverton Central Plant 
Services to Building "E" and Submitting to Council for Ratification of the 
Award at a Later Date 

06163 Authorization for the Mayor to Award a Contract for Construction of Piping 
and Mechanical Room Connection to Extend the Beaverton Central Plant 
Services to Building "F" and Submitting to Council for Ratification of the 
Award at a Later Date 

WORK SESSION: 

06 148 CPA 2006-0001 Amending the Comprehensive Plan Chapters 1 and 2 
and the Glossary (Rescheduled from August 14, 2006 meeting) 

ORDINANCES: 

First Reading 

06115 An Ordinance Amending Comprehensive Plan Chapters 1, 2, and the 
Glossary (Ordinance No. 4187) Related to CPA 2006-0001 (Ordinance 
No. 4395) (Rescheduled from June 19, 2006 meeting) 

06164 TA 2006-0005 Facilities Review Text Amendment (Ordinance No. 4404) 

06165 TA 2006-0006 (Lot Line Adjustment~Consolidation) (Ordinance No. 4405) 

06166 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the 
Comprehensive Plan Land Use Map and Ordinance No. 2050, the Zoning 
Map for Property Located in South Beaverton; CPA 2006-0004lZMA 
2006-0003 (Ordinance No. 4406) 



06167 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the 
Comprehensive Plan Land Use Map and Ordinance No. 2050, the Zoning 
Map for Two Properties in Northwest Beaverton; CPA 2006-00101ZMA 
2006-0013 (17200 & 17225 NW Corridor Court) (Ordinance No. 4407) 

06168 An Ordinance Annexing a Parcel Located at 4500 SW 9IstAvenue to the 
City of Beaverton: Expedited Annexation 2006-0002 (Ordinance No. 
4408) 

Second Reading 

06149 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the 
Comprehensive Plan Land Use Map and Ordinance No. 2050, the Zoning 
Map for Two Properties in Northwest Beaverton; CPA 2006-0007lZMA 
2006-0010 (1 1845 and 11915 SW Walker Road) (Ordinance No. 4401) 

061 50 An Ordinance Amending Ordinance No. 4187, Figure Ill-1. the 
Comprehensive Plan Land Use Map and Ordinance No. 2050, the Zoning 
Map for Two Properties in Northeast Beaverton; CPA 2006-0008lZMA 
2006-001 1 (Tax Lots IS1  10 DA 01800 and 01802) (Ordinance No. 4402) 

06151 An Ordinance Amending Section 6.02.390 of the Beaverton Code 
Relating to the Downtown Permit Parking District (Ordinance No. 4403) 

EXECUTIVE SESSION: 

In accordance with ORS 192.660 (2) (h) to discuss the legal rights and duties of the 
governing body with regard to litigation or litigation likely to be filed and in accordance 
with ORS 192.660 (2) (e) to deliberate with persons designated by the governing body to 
negotiate real property transactions and in accordance with ORS 192.660 (2) (d) to 
conduct deliberations with the persons designated by the governing body to carry on 
labor negotiations. Pursuant to ORS 192.660 (3), it is Council's wish that the items 
discussed be disclosed by media representatives or others. 

ADJOURNMENT 

This information is available in large print or audio tape upon request. In addition, 
assistive listening devices, sign language interpreters, or qualified bilingual interpreters 
will be made available at any public meeting or program with 72 hours advance notice. 
To request these services, please call 503-526-2222lvoice TDD. 



PROCLAMATION 
OFFICE OF THE MAYOR 

CITY OF BEAVERTON 

WHEREAS, by a joint resolution approved December 18, 2001 (Public Law 107-89), the 
Congress has designated September I l th  of each year as "Patriot Day"; and 

WHEREAS, five years ago, more than 3,000 innocent people lost their lives when four civilian 
aircraft were hijacked on September 11, 2001, and crashed in New York City, 
Pennsylvania and the Pentagon in an unprovoked and senseless act of terrorism; 
and 

WHEREAS, we salute the heroism of public safety and rescue workers, volunteers, local 
officials, and those who responded to these tragic events with courage, selfless 
compassion, determination, and skill; and 

WHEREAS, we encourage all citizens to honor the victims of September I l th  by reaffirming 
their commitment to sustaining our newfound patriotism through volunteerism, 
community involvement, and service; and 

WHEREAS, we as citizens dedicate our time, talents, and energy to lift one another up and 
foster a new level of understanding and awareness. Let us honor the memory of 
all those who died by being of service to one another and by building the 
"stronger, more perfect union" our founding fathers called for; and 

WHEREAS, the City of Beaverton shares in the grief and will commemorate, by proclamation, 
the five-year anniversary of the September I l th tragedies; and 

NOW, THEREFORE, I ,  Rob Drake, Mayor of the City of Beaverton, Oregon, do hereby 
proclaim September 11, 2006 as: 

PATRIOT DAY 

in the City of Beaverton and urge all citizens to display flags at half-staff 
from their homes on that day and to observe a moment of silence 
beginning at 8:46 a.m. eastern daylight time to honor the innocent victims 

AA. whb lost-their lives as a result of the terrorist attacks of Se~tember 11. 

Rob Drake 
Mayor 



SUBJECT: Transportat~on Funding 

PROCEEDING: Presentation 

08/14/06: Postponed to Meeting 
AGENDA BILL o f  9/11/06. 

Beaverton City Council 
Beaverton, Oregon 

09/11/06 
FOR AGENDA OF:B8-+M6 BlLL NO: 06138 

Mayor's Approval: 

DEPARTMENT OF ORIGIN: Public Work : 

DATE SUBMITTED: 
4 08-01-06 

CLEARANCES: ~rans~ortation,/& 

EXHIBITS: 

BUDGET IMPACT 

EXPENDITURE AMOUNT APPROPRIATION 
REQUIRED $0 BUDGETED $0 REQUIRED $0 

HISTORICAL PERSPECTIVE: 
The City of Beaverton's Transportation System Plan is a report that identifies what improvements the 
transportation system will need over the next 20 years in order to accommodate population and 
employment growth. Identified improvements are included in the City's Comprehensive Plan within its 
Transportation Element (Chapter Six). Expected 20-year revenues are also projected in the report and 
included in the Transportation Element. 

INFORMATION FOR CONSIDERATION: 
The cost of the needed transportation improvements exceed expected revenue. Staff will present a 
2006 update of needs and projected revenue to provide more up to date information that can assist the 
City in determining what improvements should be made with expected funds. 

RECOMMENDED ACTION: 
Hear the presentation. 

Agenda Bill No: 06138 



D R A F T  

BEAVERTON CITY COUNCIL 
REGULAR MEETING 
JULY 17,2006 

POLICE DEPARTMENT HOLDING FACILITY INSPECTION: 

At 6:05 p.m. Police Lieutenant Stevenson conducted the Annual Inspection of the Police 
Department Holding Facility. Present at the inspection were: Mayor Rob Drake, City 
Councilors Catherine Arnold, Betty Bode, Bruce Dalrymple, Dennis Doyle, Cathy 
Stanton and City Recorder Sue Nelson. 

CALL TO ORDER: 

The Regular Meeting of the Beaverton City Council was called to order by Mayor Rob 
Drake in the Forrest C. Soth City Council Chamber, 4755 SW Griffith Drive, Beaverton, 
Oregon, on Monday, July 17, 2006 at 6:35 p.m. 

ROLL CALL: 

Present were Mayor Drake, Couns. Catherine Arnold, Betty Bode, Bruce Dalrymple, 
Dennis Doyle, and Cathy Stanton. Also present were City Attorney Alan Rappleyea, 
Assistant City Attorney Bill Scheiderich, Community Development Director Joe Grillo, 
Public Works Director Gary Brentano, Library Director Ed House, Human Resources 
Director Nancy Bates, Police Chief David Bishop and City Recorder Sue Nelson. 

VISITOR COMMENT PERIOD: 

Mayor Drake said Veronica Morgan was present and wished to speak to Council about a 
photo radar ticket she received. He asked Chief Bishop to review the history on this 
matter for the Council. 

Chief Bishop explained Morgan received a photo radar ticket. He said he reviewed the 
photograph and it confirmed she ran through a red light. He said on May 30, 2006, 
Morgan entered a plea of not guilty; that same day Judge Mercer ruled she was guilty. 
He said since then Morgan has met with many staff members who explained to her the 
court appeal process in detail. He explained Washington County Court has jurisdiction 
for these appeals; the City Council and staff have no jurisdiction on this matter. He said 
the City places a high priority on red light violations because running a red light causes 
more injury accidents than any other situation. 

Mayor Drake asked if someone is convicted of a violation, the Judge has the authority to 
issue the conviction and neither the Mayor nor the Council can intervene in that process. 
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Bishop confirmed that was correct; the law is clear that the City cannot intervene. 

Morgan said she was protesting because of the high cost of the appeal and the ticket. 

Mayor Drake concluded there was nothing further the City could do 

Pavel Goberman, Beaverton, announced his 2008 candidacy for the U.S. Senate. He 
voiced his frustration with the political process in the city, county and nation. He noted 
his displeasure with the Republican and Democratic parties, with Coun. Stanton who he 
said is a member of the Washington County Democratic Committee, with the City, with 
the media and with national and foreign policy. 

COUNCIL ITEMS: 

Coun. Stanton said the following events were occurring this month: 1) Picnic in the Park 
at Hiteon Park on Wednesday, July 19th, at 6:00 p.m.; 2) An Open House on Commuter 
Rail on Friday, July 21st, at 2:30 p.m., at the Central Court Gazebo at Bridgeport Village; 
and the Old Town Beaverton Festival on Saturday, July 22nd, on Broadway Street from 
10:OO a.m. to 4:00 p.m. She invited all interested people to attend these activities. 

Coun. Bode gave an update on City services. She said in June 2006, 176 meetings 
were held at the Beaverton Community Center, for a total of 678 hours in which the 
community used the Center. She said also in June, the average daily use of the City's 
Web site was 2,500 visits, with over 9,000 pages accessed. She said the Solid Waste1 
Recycling Program received 949 calls for information in FY 2003-04; in FY 2004-05 
there were 1,022 calls; and in FY 2005-06 there were 2,275 calls. She said this showed 
extensive use of City services. 

Coun. Stanton said she was watching a Metro Council public hearing on recycling and in 
Multnomah County there is a problem with people putting glass and plastic bags in their 
general recycling materials. She said glass should not be included with regular recycling 
as it breaks and contaminates the other material. She said a person from one of the 
recycling companies testified that 30% of their staff time was spent sorting out the plastic 
and glass. She reminded everyone that plastic bags should be returned to the store that 
provided them and glass is collected in a separate container. She encouraged 
Beaverton citizens to separate the two, to keep costs down. 

STAFF ITEMS: 

There were none 

CONSENT AGENDA: 

Coun. Stanton MOVED, SECONDED by Coun. Bode, that the Consent Agenda be 
approved as follows: 

06125 Liquor License: Change of Ownership - Thai Derm Original Thai Cooking 

06126 Approval of Land Use Order Denying TA 2004-0012 (TC-MU Commercial Use 
Restriction Amendment) 
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06127 Approval of the Intergovernmental Agreement With Washington County Oregon, to 
Participate in the State Homeland Security Exercise Program Grant Awarded to 
Washington County for Planning, Conducting and Evaluating a Homeland Security 
Exercise and Authorize the Mayor to Sign the Agreement (Resolution No. 3866) 

Question called on the motion. Couns. Arnold, Bode, Dalrymple, Doyle, and Stanton 
voting AYE, the MOTION CARRIED unanimously. (5:O) 

Coun. Doyle MOVED, SECONDED by Coun. Bode, that Council grant the request for a 
waiver of building fees for the Edwards Center Project located at 13870 SW Bonnie Brae 
Street, Beaverton, not to exceed the amount of $1.000, per the memorandum to the 
Mayor dated July 13, 2006. 

Coun. Stanton explained to the public that the City was waiving the building fees for the 
remodeling of a facility that houses disabled citizens. She said she liked to waive the 
permit fees when there is a genuine benefit back to the community. 

Question called on the motion. Couns. Arnold, Bode, Dalrymple, Doyle and Stanton 
voting AYE, the MOTION CARRIED unanimously. (50) 

First reading of the ordinances was considered at this time 

ORDINANCES: 

Coun. Doyle MOVED, SECONDED by Coun. Stanton, that the rules be suspended, and 
that the ordinances embodied in Agenda Bills 06129 and 06130, be read for the first time 
by title only at this meeting, and for the second time by title only at the next regular 
meeting of the Council. Couns. Arnold, Bode, Dalrymple, Doyle, and Stanton voting 
AYE, the MOTION CARRIED unanimously. (5:O) 

First Reading: 

City Attorney Alan Rappleyea read the following ordinances for the first time by title only: 

06129 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the Comprehensive Plan 
Land Use Map and Ordinance No. 2050, the Zoning Map for Property Located at 81 11 
SW West Slope; CPA 2006-0002lZMA 2006-0001 (Ordinance No. 4398) 

06130 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the Comprehensive Plan 
Land Use Map and Ordinance No. 2050, the Zoning Map for Four Properties in 
Northeast Beaverton; CPA 2006-0003lZMA 2006-0002 (Ordinance No. 4399) 

EXECUTIVE SESSION: 

Coun. Bode MOVED, SECONDED by Coun. Bode, that Council move into executive 
session in accordance with ORS 192.660(2)(h) to discuss the legal rights and duties of 
the governing body with regard to litigation or litigation likely to be filed and request that 
per ORS 192.660(3) that items discussed executive session not be disclosed by media 
representatives or other. Couns. Arnold, Bode, Dalrymple, Doyle, and Stanton voting 
AYE, the MOTION CARRIED unanimously. (5:O) 
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The executive session convened at 7:00 p.m. 

The executive session adjourned at 8:05 p.m. 

The regular meeting reconvened at 8:05 p.m 

PUBLIC HEARINGS: 

06128 Biggi Ballot Measure 37 Claim for Compensation 

Community Development Director Joe Grillo read a prepared statement defining the 
process that needed to be followed for this hearing, including the various required 
disclosure statements (in the record). 

Grillo asked if there were any Councilors who wished to abstain from the hearing due to 
bias or conflict of interest. 

No Councilors indicated they wished to abstain from the hearing 

Grillo asked if there were any objections to the jurisdiction or participation by any 
Councilor that they be raised at this time. 

No one came forward to raise objections 

Grillo said the staff report presentation would be waived unless there were questions 
from the Council. 

There were no questions from the Council 

Mayor Drake opened the public hearing. 

Stark Ackerman, Black Helterline LLP, attorney for claimant Biggi Investments 
Partnerships, submitted a packet of information to Council regarding the Biggi Measure 
37 Claim. He said the packet included a letter from him dated July 17, 2006, and a letter 
from Steve Biggi dated July 17, 2006, and supporting documentation. 

Ackerman reviewed the highlights of his July 17 letter (in the record). He said the Biggi's 
submitted a claim on August 2, 2005 (in the record), for their properties at 3661-3775 
SW Hall Boulevard (Hall Street Grill property) and 3720 SW Cedar Hills Boulevard (Best 
Bet property). He said the materials he just submitted provide more details on the claim; 
however, the nature of the claim was the same as when it was originally submitted. He 
said they negotiated with the City and Clean Water Services to settle the claim. He said 
while progress was made concerning the City claim; they were not successful with Clean 
Water Services and negotiations had broken down. He said this claim was against 
additional restrictions that were placed on the property since the Biggi Partnership 
obtained ownership. He said this property was already developed. He said they were 
not as concerned with the Hall Street property as there were no current plans for 
redevelopment of that site. 
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Ackerman said there were current plans to redevelop the Best Bet property. He said 
that project was blocked by restrictions imposed by Clean Water Services (CWS) for a 
25-foot vegetative corridor and other mitigation requirements on property that is already 
developed and has parking and asphalt. He said new City standards incorporated into 
the Code since the Biggi's acquired that property would make this project more difficult 
to develop. He said that was the reason for the claim. He said the letter from the Biggis 
gives further details on the costs and impacts of these new standards and on the 
negotiation process (in the record). He said in regards to Measure 37, the Biggi 
Partnership is the current owner. 

Ackerman said there were two categories of restrictions raised in the claim; the 
restrictions from the City's Development Code and restrictions from CWS that are 
incorporated into the City Code. He said the City's Development Code restriction that 
have been applied since March 11, 1988, involved the Regional Center-Transit Oriented 
Zone and other requirements dealing with design review and other processes. He said 
the staff report states that the claimant only requested relief from four standards. He 
said that was incorrect; the claim states it is for all restrictions imposed since the time the 
Biggis acquired the property and then examples of some of the restrictions were listed in 
the claim. He said the staff report only concentrated on the examples they gave, so it 
did not fully address all the restrictions for which they were making a claim. 

Coun. Stanton asked Ackerman if they had given the City staff a full list of all the 
restrictions concerning the claim. 

Ackerman replied they did not list all the Code sections in the claim. He said he thought 
it was clearly stated that it was against all restrictions imposed since March 11. 1988. 
He said additional information was provided on specific Code sections and requirements 
in the packet he submitted at this meeting. He said that the staff report stated that some 
of the Code sections were not subject to Measure 37 claims, as there were procedures 
for applying for an exemption from those requirements. He said they disagreed with 
that. He said the reality was that if the requirements could be waived by going through 
another process, then they should be waived now; they should not have to go through a 
two-step process when the outcome would be the same. He said Measure 37 does not 
require that they go through that two-step process. 

Ackerman said on page five of his July 17, 2006 letter, he discussed how the standards 
restrict the use of the property and reduce its value. He said the restrictions reduce the 
amount of land available, limit the ability to use the property for higher-value uses, and 
increase the cost of development; all of these factors reduce the fair market value of the 
property. He said CWS's restrictions apply to the property through the City Development 
Code. He said the City Code requires that CWS's standards be met prior to the City 
saying the application is complete. He said that was why these restrictions are applied 
by the City. He said these restrictions are incorporated in the floodplain restrictions. He 
said the City agreed to adopt and enforce CWS standards through an intergovernmental 
agreement with CWS. He said that was why these are City regulations and subject to a 
claim for compensation for a reduction in the value of the property. 
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Ackerman said the City and CWS argued that there might be an exemption for these 
restrictions due to the many exemptions in Measure 37; in particular the public nuisance 
restriction. He said they believe that the public nuisance restriction applied, but it should 
be narrowly construed by the terms of Measure 37 and it only applies to activities 
commonlv and historicallv recoanized as Dublic nuisances. He said develo~ina oro~ertv . - .  
adjacent i o  a stream was not an activity recognized as a public nuisance. He said ihe ' 
exemption in Measure 37 for restrictions for public health and safetv purposes does not . .  . 
applyto the CWS restrictions. He said the burden was on the City to show that these 
exemptions apply, per Code 2.0.035. He said the City had not met that burden. He said 
all they want is the right to develop to the extent that it has already been developed. He 
said there was no need for additional regulations or for this exemption. 

Ackerman said there was an exemption that relates to Federal law requirements. He 
said they believe this does not apply to this case. He said CWS refers to the Clean 
Water Act as the basis for that requirement, but there is nothing in the Clean Water Act 
or in the NPDES (National Pollutant Discharge Elimination System) Stormwater 
Discharge Permit, that requires a 25-foot vegetative corridor or buffer. He said the 
corridor requirement was a CWS creation. He said the City has an obligation to maintain 
Beaverton Creek due to a 1992 Consent Decree. He said the Biggis have never been 
asked to grant an easement to the City that would allow the City to maintain the Creek. 
He said they are obligated to give that easement to the City under the Consent Decree 
and would have granted it, if it had been requested. He said they would hold the City 
accountable for any consequences they encounter due to lack of maintenance of the 
Creek. He said the City promised in a 1982 Local Improvement District (LID) process, 
that there would be no development restrictions in the floodplain in exchange for the 
property owners in the Murray Culvert LID to contribute to the LID. He said the City has 
stated that the Code provides that protection. He said they do not believe that protection 
has been provided and they do not believe that the agreement with the land owners has 
been met. He said the City's adoption of an agreement to enforce CWS standards was 
in contravention of that prior agreement. 

Ackerman concluded by stating this was a legitimate Measure 37 Claim. He said while 
they may not have strictly followed all of the City's procedures, Measure 37 did not 
require them to do so and states that failure to complete City procedures was not a bar 
to filing a claim in Circuit Court. He said they believed they were entitled to 
compensation and, pursuant Measure 37, if the land use regulations continue to apply 
more than 180 days after their filing of a claim (which has been extended to July 24, 
2006), the owner will have a cause of action to file a claim in Circuit Court. 

Coun. Arnold said she would not be able to read all the information Ackerman just 
distributed to the Council. She asked if he had submitted any new information in that 
packet. 

Ackerman said he did not think there was a lot of new information. He said the basic 
points were made in the August 2, 2005 letter. He said this packet provided additional 
details on the claim for Council's information. He said the Council had until next Monday 
to review the material. He said they had a filing deadline that they were trying to meet. 

Coun. Arnold asked how maintenance of the creek related to value of the property. 
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Steve Biggi, Biggi Investment Company, Beaverton, said in its Service Provider Letter, 
CWS said that all of the creek and channel areas that were previously mitigated by the 
Biggis and Tri-Met, were degraded and had to be restored. He said that would cost 
about $40,000 to $50,000. 

Coun. Arnold asked if he thought the City needed to do the maintenance. 

Biggi said the City should have been doing the maintenance since 1999. He said all the 
mitigation work done by the Biggi's and TriMet was now gone due to the beavers and 
nutria. He said it was the City's responsibility to maintain that mitigation work and it 
failed to do so. He said CWS was now saying they have to restore it and that was part 
of the claim. He added the total CWS claim was around $700,000. He said the 25-foot 
buffer is currently concrete and asphalt. 

Public Works Director Gary Brentano said the City has done a great deal of work around 
the areas that border this part of Beaverton Creek. He said staff toured that section of 
the Creek with a CWS naturalist and identified a variety of the plants that were doing 
well. He said there are grasses that need to be removed and the trees have been 
removed by the beaver. He said there is some restoration work to be done but it is not 
an extensive amount. He said there was a great deal of value there now from the plants. 
He said this area was not prioritized by CWS for immediate restoration. 

Biggi said in the material submitted to Council there was a letter from CWS stating the 
condition of the channellcreek. 

Coun. Stanton asked Biggi if CWS said the work needed to be done or that the Biggi 
Partnership had to do the work. 

Biggi replied said that in the CWS Service Provider Letter it said that the land had to be 
restored. He said CWS said that the Biggis had to do the work as they were developing 
the land. He said he did not think CWS was aware of the Consent Decree. 

Coun. Stanton said she read about the Consent Decree in the staff report, but she did 
not remember reading about the addendum to the Decree. She said the Decree was on 
page nine and it referred to June, 1994. She asked if there was a modification after that 
date and if this had any bearing on this issue. 

Brentano confirmed there was a modification; as the Max lines were moved closer to 
that area there was a modification to that agreement in which TriMet took responsibility 
for the care of the mitigation in and around the site for a period of three years. 

Coun. Stanton asked if any of the requirements that the City maintain the channel 
changed with that modification. 

Assistant City Attorney Bill Scheiderich said the modification added obligations to the 
City that had been the responsibility of the property owner. He said the modification was 
in 1994 and the original Decree was prior to 1986. He said the modification replaced the 
original Decree. 
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Coun. Stanton asked if the 1994 modification over-wrote the original 

Scheiderich said that was correct; the 1994 modification was a substitute for the original. 

Coun. Doyle said it appeared the real dilemma was the CWS requirements; that was the 
basis for part of the expense of the claim. He asked if that was correct. 

Ackerman said the CWS requirements were part of the claim but not to the exclusion of 
the restrictions imposed by the City; the claim was $990,000 for the City and $770,000 
for CWS. 

Coun. Doyle said if the City chose to waive its requirements, then that would no longer 
be part of the claim, though the CWS restrictions would still apply. 

Ackerman said it was not clear to him that the staff was recommending a waiver of the 
City requirements to the extent that the Biggi's requested. He said if the City waived its 
requirements, it would still leave the CWS restrictions and that was important. He said 
they believed the City had some rights to waive the CWS restrictions. 

Mayor Drake asked if they had conducted a certified appraisal of the value of the claim. 

Ackerman responded they did not. He said they looked at nearby land that was being 
sold by the County and used that as a basis for the amount of the claim. He said the 
reality was that the value was probably greater than that. He said they believed it was 
unlikely that the City would pay compensation and they were making a prima facie case 
with regard to what the compensation and reduction of value might be. 

Mayor Drake said, as an example, he did not see the nexus between the sale price for 
County property and the value of the sidewalk. He said the staff recommendation was to 
waive that for which the City feels it is accountable, but he did not see the dollar 
differential. He said many of the claims coming forward do not have appraisals. 

Biggi said he was told by staff that there would be no compensation payment; that the 
only choice the City had was a waiver. He said a title report would cost $2,000, an 
appraisal for three parcels would cost $12,000, and attorney's fees would be 
considerable. He said all of that could cost $20,000 to $40,000; and it seemed a waste 
of money to do an appraisal when there would be no payment. He said to calculate the 
sidewalk cost they multiplied the square footage by the cost of concrete. 

Mayor Drake said he has known the Biggi family over 25 years and has advocated for 
them in many situations. He said the Biggis were good business people. He said 
Measure 37 is the law of the land and while staff often speaks for the Council, this is a 
policy decision that Council has to make. He said he would guess that the Council 
would not compensate for this, since this was similar to what they could have developed 
in 1986. He said the issue for him was that he has not seen proof of a lot of appraisals 
and when dealing with public monies he wanted to understand how they arrived at the 
value of the claim. He added that an attractive creek would benefit the Biggis and any 
potential client. 
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Coun. Stanton noted Exhibit C of the August 2, 2005, claim letter (page 29 of staff 
report) listed the Restrictions Reducing the Fair Market Value of the Property. She said 
City Restrictions included floodway and floodplain regulations above those required by 
Federal law. She asked if these regulations were delineated in the report or in the 
packet just distributed by the claimant. 

Ackerman said he had not specified the regulations in any of the material. He said he 
identified the Code sections that apply to floodplain regulations in the new material. He 
said the Council did not need to know the restrictions; that Council could waive the Code 
requirements to the extent that they meet the standard that they are above those 
required by Federal law. 

Coun. Stanton asked how she would know that the restrictions were above what Federal 
law required. She said they could not waive the restrictions just on his word. 

Ackerman said he thought that could be done in the future 

Coun. Stanton said if the Council approved the claim, the matter would be finished. She 
said years ago the City had to pay the Biggi's because the City erroneously waived 
some regulations. She said the City could not waive regulations based on the claimant's 
word, without staff or the Council looking at the matter. 

Ackerman said that the Council could broadly waive the City's requirements by 
describing the waiver as being for "certain things that meet this criteria." He said the 
waiver did not have to be for specific sections. 

Coun. Stanton said she would never sign a blank permission slip. She said to her that 
was very important. She asked if he was suggesting that the Council could waive 
everything up to Federal regulations and let the details be figured out later. 

Ackerrnan said that was what he was suggesting and staff also recommended a generic 
waiver. 

Coun. Stanton said she could not support that. 

Ackerman said he thought there were mutual obligations in this case in terms of defining 
what does and does not apply, and what could be waived. He said this could have been 
worked out but it was not. 

Coun. Bode said she agreed with Coun. Stanton. She said the Council has an obligation 
as policy makers to be thorough and understand both sides of the issues and the proof. 
She said the inability of the claimant to exactly present the City's obligation and what 
waivers are needed, and to ask that the Council make a general waiver, was not 
sufficient for the Council to make a policy statement. She said if that was what the 
claimant wanted the Council to do, then they needed to supply additional information so 
the Council could thoughtfully consider their request. She said handling this claim 
through a general approach was not good policy for either side. She asked if the 
claimant could grant the City more time as a matter of good faith business. 
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Ackerman said they could have requested relief from all of the floodplain regulations; 
that would have thrown the burden onto the City to determine which regulations were or 
were not eligible for a claim. He said they chose to characterize this in a way that would 
allow moving forward without that level of effort. He said that might have been an 
incorrect choice. He said Measure 37 was unknown territory for everyone. He said 
since the Council has not considered many Measure 37 hearings, it was difficult to know 
what the best path was. He said they were trying to use a reasonable path. 

Coun. Bode said she understood the obligation of both parties but submitting additional 
material at the hearing for thoughtful review was not sufficient. She said Council needs 
time to review the new material. She asked what the rush was on this item and why 
they did not want to give Council the time needed to review the material. 

Ackerman said that was not his preference and he did not control the circumstances. He 
said they filed claims with the City, Clean Water Services and Washington County 
regarding the CWS restrictions. He said that was done because they believe there is a 
Measure 37 claim in there somewhere and all three jurisdictions say it is somebody else. 
He said they believe that in order to get this resolved they are forced to go to Circuit 
Court. He said they want to bring all three of the agencies into Circuit Court in the same 
case so that a judge can have all the relevant parties and facts in front of them to make 
a legitimate decision as to who is responsible. He said they filed the three claims at the 
same time and tried to keep everyone on the same timetable. He said the other 
jurisdictions, particularly Washington County, would not work with them to stay on the 
same timeframe and unilaterally decided to enter its decision now. He said that decision 
created the obligation for the claimant to appeal that decision to Circuit Court within 60 
days of the County's decision. He said the need to meet that 60-day deadline limits their 
ability to work with the City and CWS. 

Coun. Bode said that was the claimant's strategy for getting the matter to court, 
however, she was working on the public process. She said she needs to look at making 
policy and what makes sense as they go through this claim. She said she would not 
make decisions on a race track. 

Ackerman said they were willing to give the City another week, but they were 
constrained on time. He said they made extra effort in trying to work this out with the 
City and CWS and they extended the time period an additional five months for those 
negotiations. He said this was not about getting the City to court; it was about trying to 
resolve the issues to everyone's benefit. He said it benefited everyone to have all three 
jurisdictions in court at the same time, if they have to go to court, as it would be a more 
efficient use of the court system and the agencies' time. 

Biggi said they had a sixty-day deadline. He asked what the Council needed if one week 
was not enough. 

Mayor Drake said this was not the appropriate place to discuss the timeframe. He said a 
week was not sufficient time to review all the new material and next week's meeting was 
already full. He said this should be discussed with staff. 
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Coun. Dalrymple said he did not get a good sense of what the claimant was presenting. 
especially since they said they wanted to get all three agencies into court at the time. 
He said if they really wanted to develop the property, why not get a development plan 
together and go through the process so the City can look at the specific requirements 
and waive what can be waived. 

Biggi said he invested a lot of time and money on a development plan and found he 
could not meet the parking requirements due to CWS restrictions. He said they met the 
City's minimum parking requirements but that was not enough parking for this project. 
He said he has owned other property where there is not enough parking and it is a 
nightmare. He said he would not go through that again; he wants the waivers now. 

Coun. Doyle asked if the Council had to take action by next Monday or there would be 
consequences. 

City Attorney Alan Rappleyea said if they did not meet thel80-day deadline, they would 
potentially lose the opportunity to waive regulations. He said if they lost the ability to 
waive, they would only be left with compensation. He said it was not advisable to risk 
having to pay the compensation when the waiver could be handled today. 

Coun. Stanton asked if the City could waive a CWS Code requirement based on the 
City's intergovernmental agreement with CWS. 

Rappleyea said there was considerable debate over that question and he would hesitate 
to give a legal opinion about the City's ability to do that in open session. 

Coun. Stanton asked if the City could write to the Federal Attorney General for an 
opinion on this question. 

Rappleyea said that would not be appropriate. He said CWS has given their opinion and 
that is a question that has to be answered by the court. 

Mayor Drake said the City adopted the CWS regulations and CWS is compelled to 
defend its ordinance. 

Ackerman said he and the City Attorney discussed continuing this hearing to give 
Council additional time to look at the materials. He said Rappleyea indicated August 7 
and 14 as possible dates. He said though that would squeeze their timeline, they would 
be willing to continue this matter to August 7, 2006. 

Mayor Drake said August 7 was the meeting where Council would make its decision on 
the Wal-Mart application. 

Coun. Bode said Council could devote its full attention to this matter at the August 14th 
meeting. 

Ackerman said August 14th was their deadline date to act on Washington County's 
decision. 
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RECESS: 

Mayor Drake called for a brief recess at 9:25 p.m. 

RECONVENED: 

Mayor Drake reconvened the meeting at 9:35 p.m 

PUBLIC TESTIMONY 

Forrest Soth, Beaverton, former City Councilor, reviewed the history of this area. He 
said the Drainage Improvement Task Force was a group formed by the property owners 
and various governmental agencies to look at the feasibility of lowering the floodplain in 
the Beaverton Creek area to allow additional development to occur in this area. He said 
consultants determined it was feasible to lower the floodplain and a local improvement 
district (LID) was formed from Canyon Road to 170th Avenue, with two new culverts 
being installed under Murray Road and under the General Motors spur. He said Tek 
was not a part of the LID; instead Tek reconfigured its portion of the Creek in 
accordance with the consultant's recommendation. He said after their study they 
resubmitted their floodplain delineations to the U. S. Army Corps of Engineers and the 
Corps approved them several years later. He said as part of the process they lowered 
the floodplain; the subject Biggi properties were exempted from the cut-and-fill 
requirements of floodplain regulations and they were allowed to develop up to the 
floodway on certain parts of that property. He said that was part of the intent of the LID. 
He said the Biggi's proceeded with their development based on the study. He said the 
floodplain delineations were confirmed a few years later by another engineering study. 
He said that was the history of this property. 

Coun. Arnold asked if the Biggi's were able to utilize property that they could not have 
used because of the LID. 

Soth replied they were. He said it worked well and when Washington County decided to 
make Murray Boulevard four lanes at that location, they replaced and enlarged the 
culverts that were originally installed through the LID. 

Coun. Dalrymple asked if there were any additional agreements that would have 
superseded the LID agreement with the Biggis. 

Coun. Soth said he was only aware of the Consent Decree that may have impacted the 
LID agreement. He noted there were two letters in the information before Council (dated 
September 16, 1985 and December 5, 1985) that confirm the history he presented. 

Mayor Drake asked if anyone wished to testify in support or opposition to the claim. 

No one came forward to testify 

Mayor Drake asked if the testimony heard could be rebutted 
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Rappleyea said the testimony was neutral so it could not be rebutted, 

Mayor Drake closed the public hearing. 

Coun. Dalrymple said he did not see a need to defer this to a future date 

Coun. Dalrymple MOVED, SECONDED by Coun. Stanton, that Council accept staff 
recommendation, ltem H. Recommendation and ltem I. Exhibits, in the staff report of 
July 11, 2006 and that the City Attorney revise the final decision for clarity, send a draft 
to Council for final comment and final adoption by the Mayor. 

Coun. Stanton asked if the motion included the denial of the claim for payment, waiver of 
the development regulations for the affected properties as delineated in the staff report 
and denial of the claim for other regulations including those of Clean Water Services. 

Coun. Dalrymple confirmed that was part of his motion. 

Coun. Stanton said to meet the Biggi's timeframe, she was comfortable making this 
decision. She said in skimming the material the claimant submitted at the hearing, she 
did not see anything that lead her to believe that staff has not been accurate and clear 
on each of the points. 

Coun. Bode said she would support the motion. She said for the future she would 
support any attempt that differing parties made to continue discussions, so that policies 
are not made against a deadline for other multiple government actions. She said 
hopefully next time they would have more time for thoughtful consideration of evidence 
presented. 

Coun. Doyle said he would support the motion. He said the City restrictions have been 
waived back to the date of the Partnership obtaining ownership and that should alleviate 
much of the problems. He said the remaining issues deal with Clean Water Services 
and that would have to be answered in court. 

Coun. Arnold said she would support the motion. She said floodplain regulations were in 
the Code for insurance coverage to protect property owners. She said regarding Clean 
Water Services, property owners could make a Measure 37 Claim but the City has to live 
with other agencies' regulations. 

Mayor Drake explained for the public that this motion was to waive regulations adopted 
after 1988 but those in place in 1988 were still effective and would lead the development 
of this property. He said this would protect the public's interest and the Biggis have 
always produced attractive developments. 

Question called on the motion. Couns. Arnold, Bode, Dalrymple, Doyle and Stanton 
voting AYE, the MOTION CARRIED unanimously. (5:O) 

EXECUTIVE SESSION: 
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Coun. Bode MOVED, SECONDED by Coun. Doyle, that Council move into executive 
session in accordance with ORS 192.660(2)(h) to discuss the legal rights and duties of 
the governing body with regard to litigation or litigation likely to be filed and that pursuant 
to ORS 192.660(3), it is Council's wish that the items discussed in executive session not 
be disclosed by media representatives or others. Couns. Arnold, Bode, Dalrymple, 
Doyle and Stanton voting AYE, the MOTION CARRIED unanimously. (5:O) 

The executive session convened at 9:50 p.m. 

The executive session adjourned at 11:05 p.m 

The regular meeting reconvened at 11:05 p.m. 

OTHER BUSINESS: LEOPOLD STEVENS 

Coun. Stanton MOVED, SECONDED by Coun. Bode that Council direct staff to initiate a 
petition to the Oregon Supreme Court regarding the Wells Case. 

Coun. Doyle said he would support the motion to keep options open given the two court 
cases being considered. He said the Council can always proceed in the way needed for 
the best interests of the City. 

Question called on the motion. Couns. Bode, Doyle and Stanton voting AYE; Coun. 
Dalrymple voting NAY; Coun. Arnold abstaining, the MOTION CARRIED. (3:l:l) 

Rappleyea asked for direction regarding sending a letter to Leopold Stevens 

Coun. Stanton MOVED, SECONDED by Coun. Dalrymple, that the Council direct staff to 
send a letter to Leopold Stevens and advise them that the City would refrain from taking 
any action until the Court of Appeals rules on the matter. Couns. Arnold, Bode, 
Dalrymple, Doyle and Stanton voting AYE, the MOTION CARRIED unanimously. (5:O) 

ADJOURNMENT 

There being no further business to come before the Council at this time, the 
meeting was adjourned at 11:lO p.m. 

Sue Nelson, City Recorder 

APPROVAL: 

Approved this day of , 2006. 

Rob Drake. Mayor 



D R A F T  

BEAVERTON CITY COUNCIL 
REGULAR MEETING 
AUGUST 7,2006 

CALL TO ORDER: 

The Regular Meeting of the Beaverton City Council was called to order by Mayor Rob 
Drake in the Forrest C. Soth City Council Chamber, 4755 SW Griiith Drive. Beaverton, 
Oregon, on Monday, August 7, 2006, at 6:35 p.m. 

ROLL CALL: 

Present were Mayor Drake, Couns. Catherine Arnold, Betty Bode, Bruce Dalrymple, 
Dennis Doyle, and Cathy Stanton. Also present were City Attorney Alan Rappleyea, 
Chief of Staff Linda Adlard, Finance Director Patrick O'Claire, Community Development 
Director Joe Grillo. Public Works Director Gary Brentano, Library Director Ed House, 
Human Resources Director Nancy Bates, Police Chief David Bishop and City Recorder 
Sue Nelson. 

VISITOR COMMENT PERIOD: 

Francine Kaufman, Portland, said she attended the Picnic In The Park at Schiffler Park 
where graffiti was discussed. She asked for clarification regarding how the City handles 
cleaning up graffiti on private property. 

Police Chief David Bishop explained the process for cleaning up graffiti which would 
include taking photographs of the graffiti for investigation purposes. He said property 
owners are advised they have a certain number of days to cleanup the graffiti. He said if 
they are unable to do the cleanup, the City Operations Department will assist them. He 
said if the owner chooses not to do the cleanup, the City would remove the graffiti and 
charge the owner for that service. He said if the graffiti is on public utilities the 
Operations Department is responsible for doing the cleanup. 

Coun. Bode reviewed in detail the City's policy and process for reporting graffiti and 
conducting the cleanup. 

COUNCIL ITEMS: 

Coun. Bode said the Council was hosting the next Picnic in the Park on August 24, 
2006, at Camille Park at 6:00 p.m. 

STAFF ITEMS: 
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Chief of Staff Linda Adlard said on July 24, 2006, the Council approved the opening of 
the bids for the construction component for the Central Plant. She said the amount 
authorized was $727,950 and Council asked that staff update the Council on the bid at 
this meeting. She said the bid was awarded to Triad Mechanical in the amount of 
$425,737. She said there was still capital money available to further extend the project 
when needed. She said Triad Mechanical was an Oregon business. 

Mayor Drake said the Consent Agenda and Ordinances would be considered next, 
followed by the Action Item. 

CONSENT AGENDA: 

Coun. Stanton MOVED. SECONDED by Coun. Doyle, that the Consent Agenda be 
approved as follows: 

Minutes of the Regular Meetings of June 19 and July 10, 2006 

06133 Liquor Licenses: Change of Ownership - Albertson's #559 and #582; New Outlet - 
Qdoba Mexican Grill 

06134 Boards and Commissions - Jason Hitzert, Beaverton Arts Commission 

Contract Review Board: 

06135 Bid Award - Asphaltic Concrete Requirements Contract 

06136 Waiver of Sealed Bidding - Purchase Nextel Cellular Phone Service from the State of 
Oregon Contract No. 2285 

Question called on the motion. Couns. Arnold, Bode, Dalrymple, Doyle, and Stanton 
voting AYE, the MOTION CARRIED unanimously. (5:O) 

ORDINANCES: 

Coun. Doyle MOVED, SECONDED by Coun. Bode, that the rules be suspended, and 
that the ordinance embodied in Agenda Bill 06137, be read for the first time by title only 
at this meeting, and for the second time by title only at the next regular meeting of the 
Council. Couns. Arnold. Bode, Dalrymple, Doyle, and Stanton voting AYE, the MOTION 
CARRIED unanimously. (5:O) 

First Reading: 

City Attorney Alan Rappleyea read the following ordinance for the first time by title only: 

061 37 ZMA 2006-0005 Butler Rezone; An Ordinance Amending Ordinance No. 2050, the 
Zoning Map, as to a Specific Parcel, from Urban Standard Density Residential (R-7) to 
Urban Standard Density Residential (R-5) (3600 SW 110th Avenue) (Ordinance No. 
4400) 
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Second Readings: 

Rappleyea read the following ordinances for the second time by title only: 

06129 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the Comprehensive Plan 
Land Use Map and Ordinance No. 2050. the Zoning Map for Property Located at 81 11 
SW West Slope; CPA 2006-0002lZMA 2006-0001 (Ordinance No. 4398) 

06130 An Ordinance Amending Ordinance No. 4187, Figure 111-1, the Comprehensive Plan 
Land Use Map and Ordinance No. 2050, the Zoning Map for Four Properties in 
Northeast Beaverton; CPA 2006-00031ZMA 2006-0002 (Ordinance No. 4399) 

Coun. Doyle MOVED. SECONDED by Coun. Stanton, that the ordinances embodied in 
Agenda Bills 06129 and 06130, now pass. Roll call vote. Couns. Arnold. Bode, 
Dalrymple, Doyle and Stanton voting AYE, the MOTION CARRIED unanimously. (50) 

ACTION ITEM: 

06124 APP 2006-0004: Appeal of Town Square Too - Wal-Mart Approval (DR 2005-0068) 
Continued from the July 11, 2006 meeting. 

Mayor Drake said the Council would be taking rebuttal comments from the Wal-Mart 
Applicant and staff would answer any questions. He reminded the Councilors that if any 
questions they asked the applicant or staff generated new information then surrebuttal 
for the appellants would be required by law. 

Rappleyea confirmed rebuttal testimony should deal with evidence that was already in 
the record. 

Mayor Drake said after rebuttal testimony, Council questions would be taken and 
directed through City staff. He said after the questions there would be Council 
deliberation. 

APPLICANT REBUTTAL: 

Greg Hathaway, Davis Wright Tremaine LLP, Portland, attorney representing Wal-Mart, 
said this was the end of a long process and a long road to come before the Council. He 
said Wal-Mart had to meet some difficult tests; these were not normal tests and Wal- 
Mart was being held to a higher burden. He said the first test was the Peterkorl test; 
they had to ensure that their development met the Peterkort's specifications and was 
compatible with the Peterkort's current and future development plans. He said Wal-Mart 
met that test and that included the Peterkorts' transportation planning issues. He said 
the next key test was the City, County and ODOT's transportation tests. He said all 
three agencies agreed with Wal-Mart's transportation analysis and they agreed that all of 
the impacts could be mitigated. He said the third test was to get the approval of the 
Board of Design Review (BDR), in light of considerable opposition. He said the BDR 
made its own independent decision that Wal-Mart met all the development criteria. 

Hathaway said Wal-Mart was asking that the Council affirm the decision of the BDR. He 
said the appellants were asking that the Council reverse the BDR's decision and turn 
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back the clock and reject years of planning that allow this use by right. He said BDR 
Chair Doukas said it well when she said this was not a popularity contest; it was a 
question of whether Wal-Mart has met all of the legal tests. He said Wal-Mart has met 
all legal tests and wants to be part of this business community. He said they were 
prepared to mitigate every impact that they create. He offered to answer Council 
questions. 

There were no questions from Council, 

Mayor Drake said that Hathaway had submitted a written rebuttal to the City about one 
week ago (in the record). He asked the City Attorney if there was anything in the verbal 
rebuttal just presented or in the written rebuttal submitted earlier that was new 
information. 

Rappleyea said he had reviewed the written rebuttal submitted by Wal-Mart and did not 
find any new evidence; it referred to matters that were already in the existing record. He 
said there was no new evidence in the final rebuttal just presented by Hathaway. 

Mayor Drake said that would also be his finding and he confirmed that that was Council's 
finding. He asked if there were any further questions or thoughts from Council. There 
were none. 

Coun. Stanton asked if staff had any closing comments. 

Staff had no closing comments. 

Mayor Drake asked the Council for their decision. 

Coun. Stanton MOVED. SECONDED by Coun. Bode that the Council grant Appeal APP 
2006-0004 (Appeal of Town Sauare Too - Wal-Mart Approval DR 2005-0068) and denv . . 
the ~ a l - ~ a k  abplication. 

Coun. Bode said the process of building community often feels like tearing down the 
community to put it together. She said she would support the motion to grant the 
appeal. She said the County zoned this area transit oriented-retail commercial and the 
focus in building community is transit oriented. She said transit oriented was designated 
to encourage pedestrian traffic and transit use. She said when that is considered, this 
project has no direct access to SW Barnes Road, blank walls face SW Barnes Road and 
there are no buildings oriented towards SW Cedar Hills Boulevard. She said pedestrian 
safety when crossing SW Barnes Road would only be supported by a traffic island and 
that was not enough. She said she did not want to approve this project and then have 
someone killed trying to cross the road because that traffic island was not sufficient. 
She said it was an issue of safety and livability. She said she also had concerns 
regarding access and spacing, but she was most concerned with livability and this 
development was not designed for pedestrians. She said no decisions were made 
lightly. She said Wal-Mart woke the residents up in this area and pulled the community 
together. 

Coun. Stanton said she lives in the far southeastern corner of the city and she initially 
became involved in her neighborhood association because there was a traffic issue in 
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her neighborhood. She said she has resisted being a "nimby" (not in my back yard) and 
she has expanded her definition of neighborhood and community to include the entire 
area of city, county and state. She said the values and standards she holds for a livable 
community apply to everything and they do not stop at jurisdictional lines. She said 
there was a comment that she said City leaders have little discretion to reject Wal-Mart 
as long as the proposals meet zoning and design criteria. She said for the record, 
having little discretion does not mean having no discretion. She said she remembered 
saying that both sides were valid and Council's job was to determine which side was 
more valid. She said one of the definitions of valid from the dictionary was "Containing 
premises from which a conclusion may logically be derived." She said both the 
applicant and appellant came to different conclusions based on their interpretations of 
data and codes, and based on their own premises. She said it is the conclusion that the 
Council reaches, based on its interpretation of the City and County Codes that has to be 
valid, justifiable and defensible. 

Coun. Stanton said to make her case she went to the Washington County Code. She 
read from County Code 375-1 ''The intent of the transit-oriented districts is to direct and 
encourage development that is transit supportive and pedestrian oriented in areas within 
approximately one-half mile of light rail stations, within one-quarter mile of existing and 
planned primary bus routes. The purpose of the transit-oriented district is to limit 
development to that which has a sufficient density of employees, residents and users to 
be supportive of the type of transit provided to the area ... and is designed to encourage 
people to walk, ride a bicycle or use transit for a significant percentage of their trips." 
She said that if it is transit oriented-retail commercial as designated by Washington 
County, it is incumbent that we keep it transit oriented and transit and pedestrian 
friendly. She read from County Code 431-1 "All Type 3 applicants for development in 
transit oriented districts shall demonstrate compliance with applicable principles and or 
standards in this section." She said she looked at County Code 431-4.1, Principles, and 
she found Principles A and B were not met. She said she looked at County Code 431- 
4.1 Standards, and found Standards C and D for blocks were not met. 

Coun. Stanton said there was no question that responsible long-range planning was 
needed. She said more important was the need for responsible long-range 
development. She said with the amount of housing that will be going in on the north side 
of SW Barnes Road, as well as all the development coming to SW Cedar Hills Boulevard 
north of SW Barnes Road, any development that goes in must be transit oriented as 
defined by the County. She said SW Barnes Road must be safe and easily crossed if it 
is the intersection of four blocks of transit oriented development. She said SW Cedar 
Hills Boulevard and SW Barnes Road must support the housing that will be coming. She 
said it does not appear that the roads can support a Wal-Mart and the housing densities 
planned because while Wal-Mart is willing to put in additional lanes and other amenities 
it will keep the situation even; it will not be sufficient for the future development that is 
coming to this area. 

Coun. Stanton said ODOT, the County and City staff have determined that Wal-Mart had 
met the required criteria by agreeing to the conditions of approval. She said the staff 
from these three agencies have determined that the improvements that the applicant is 
willing to undertake on these two roads would keep the roads and the intersection at the 
current level of service. She said she only saw a little thought given to what would 
happen to this area with the planned future development. She said what happens next 
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is more important than what is currently happening. She said the consequences of a 
development of this size and impact at this intersection was more than she could be 
comfortable with. She said she is also concerned about the conflicting information 
Council received regarding overnight parking and the potential for increased levels of 
crime. She said there were three Council goals that were applicable to this application: 
To preserve and enhance the sense of community; To ensure a safe and healthy 
community; and To manage growth and respond to change consistent with maintaining a 
livable full service city. She said she was aware that this site was not in the middle of 
Beaverton; but it is now part of Beaverton and the Council goals apply. She said 
because of this, she would support her motion. 

Coun. Doyle said he would support the motion. He said the traffic situation in that area 
was almost at failure level now. He said the applicant has agreed to do a great deal of 
mitigation to leave it at the same level of almost failure. He said looking at the different 
traffic engineers' reports, a small error in either direction would cause that intersection to 
fail. He said that was the "heart and soul" of this application. He said staff and the 
applicant bent over backwards in trying to craft a solution. He said this is not the first 
time the Council has not agreed with the BDR, ODOT or the County. He said this big 
box use in this location would not work. 

Coun. Dalrymple said he would support the motion. He said while there may be 
examples where retail over parking may work for stand-alone retail uses of this scale, he 
was not certain that the brand would trump the inconvenience of shoppers to ensure a 
sustainable future for the use. He said the use appears out of scale with a greater than 
150,000 square foot big-box retail use placed on top of a sea of parking. He said the 
majority of shopping would take place on the second floor. He said this design did not 
create a pedestrian-friendly environment; and the addition of plazas did not change the 
auto-dependent use to a more pedestrian friendly environment. He said this proposed 
use would not generate a relatively high percentage of transit trips. He said the transit 
station location, and the vertical grades to and from this site from the transit station, 
make it impractical for shoppers to use transit. He said bus stops cannot be placed 
close to the site due to the complex design needed to meet the transportation 
requirements of this development. He said this development is an auto-dependent use 
and the auto trips it generates would be more regional in nature than local. He said 
permitting a use that draws regional auto traffic into this area is opposite of the intent of 
the transit oriented-retail commercial zone. He said adding regional trips to this area 
would exacerbate the transportation issues associated with this transportation corridor. 

He said regional trips would add stress and congestion to the transportation system that 
supports this area. He said approving this development would add to the long-term 
transportation problems in this corridor rather than bring solutions; and it is known that 
more development is planned for this area. He said the size of this development creates 
a magnitude of transportation impacts that discourage people from walking, riding a 
bicycle or using transit for a significant percentage of their trips. He said he believed that 
development of this site might be best Served by providing multiple retail service 
businesses, at a more pedestrian scale, that more closely align with the intent of a 
pedestrian-oriented development. He said these businesses would serve the 
surrounding transit station uses, the surrounding neighborhoods and align more closely 
with helping to resolve the impacts of this transportation corridor. 
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Coun. Arnold said she would support the motion. She said the Council is the judge in 
this issue and has to follow the criteria. She said she listened to the tapes of the BDR 
hearing and the motion to approve the application almost died for lack of a second. She 
said she sensed the BDR did not think this was a good use of the property but they did 
not know what to do with the application. She said at the BDR level, they do feel more 
of an obligation to follow the staffs interpretation of criteria because that is the role of the 
BDR. She said the Council has more discretion because they are the policy makers; 
they can chose to follow the policies in place but they have more room for interpretation 
of the Code. She said she agreed with comments that this development is not 
pedestrian oriented. She said the City Code has a 50,000 square foot plan for areas like 
the transit oriented zone. She said that was not part of the County Code. She said she 
thought the appellant made an interesting argument that when block size is limited, in 
essence floor size is limited. She said if this development followed the County's Type 2 
criteria, there would have been three blocks not one massive structure with a great deal 
of parking. 

She said this was like putting a line backer in a beautiful evening gown for a beauty 
pageant; it does not have the right shape regardless of how the dress looks. She said 
she thought that was what the BDR struggled with in making a decision. She said she 
did not like most of the pedestrian oriented spaces; they were dead spaces and she did 
not feel they met the requirements of County Code 431-7.3A1, which says "Community 
open spaces shall be designed to accommodate a variety of activities and users, ranging 
from active play by children to passive contemplation by adults, but shall generally be 
able to accommodate a relatively intensive level of use and shall be pedestrian friendly 
with amenities." 

Mayor Drake thanked City planning and transportation staff, and the City Recorder's 
staff for keeping the record straight, providing an outstanding record and answering 
many questions. He thanked the Wal-Mart team for extending the maximum time 
allowed to get to this point. He said this was the best process he has ever seen in terms 
of the applicant and appellant trying to stay close to issues, and maintaining a 
professional and civil demeanor. He said he has lived in this area since 1962 and he 
has always thought of Cedar Mill, Cedar Hills and Raleigh Hills as part of Beaverton. He 
said he went to Sunset High School and ran many of the roads in those areas. He said 
there has been a lot of change over the years and it is how the future is managed that 
matters. He said through this process, the City has tried to look at the big picture. He 
said this area was annexed as part of a bigger process through an Urban Services 
Agreement with Washington County. 

He said the City has had an interest in this area since December 2004 which preceded 
this application. He said the City's interest in these areas will continue. He said when 
he goes to other agencies to represent Beaverton, he is representing all of Washington 
County. He said this is not about Wal-Mart. He said this is the wrong store for this 
location. He said this issue is about impact. He said Wal-Mart is a regional facility and it 
is not transit oriented development. He said he would agree in terms of livability and the 
sheer mass of this intersection. He said he is looking at the big picture and not at a 
specific retailer. 

Coun. Doyle asked if part of the motion was to direct staff to prepare findings in support 
of the motion. 
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Coun. Stanton said that was correct and the motion includes all relevant data presented 
in the record and in the testimony. 

Coun. Arnold said she received a lot of calls on this issue and as soon as she heard 
"Wal-Mart" she had to delete the messages or end the calls. She said she could not call 
these people back. She said she wanted them to know she was not ignoring them; it is 
just part of the process that they cannot discuss this issue with the citizens. She said 
the Council tries to be responsive to citizens to the extent possible. 

Question called on the motion. Couns. Arnold, Bode, Dalrymple, Doyle and Stanton 
voting AYE, the MOTION CARRIED unanimously. (5:O) 

Rappleyea said he would work with the appellant's attorney to prepare findings and 
would bring them back for Council approval at the next meeting on Monday (August 14, 
2006). 

Mayor Drake explained that consideration of the findings on August 14 would not be a 
public hearing and no comments would be taken. 

ADJOURNMENT 

There being no further business to come before the Council at this time, the 
meeting was adjourned at 7:30 p.m. 

Sue Nelson. City Recorder 

APPROVAL: 

Approved this day of , 2006. 

Rob Drake, Mayor 



D R A F T  

BEAVERTON CITY COUNCIL 
REGULAR MEETING 
AUGUST 14,2006 

CALL TO ORDER: 

The Regular Meeting of the Beaverton City Council was called to order by Mayor 
Rob Drake in the Forrest C. Soth City Council Chamber, 4755 SW Griffith Drive, 
Beaverton, Oregon, on Monday, August 14,2006, at 6:32 p.m. 

ROLL CALL: 

Present were Mayor Drake, Couns. Catherine Arnold, Betty Bode, Bruce Dalrymple, 
and Dennis Doyle. Coun. Cathy Stanton was excused. Also present were City 
Attorney Alan Rappleyea, Chief of Staff Linda Adlard, Finance Director Patrick 
O'Claire, Community Development Director Joe Grillo, Public Works Director Gary 
Brentano, Library Director Ed House, Human Resources Director Nancy Bates, 
Police Chief David Bishop and Deputy City Recorder Catherine Jansen. 

PROCLAMATIONS: 

Mayor Drake proclaimed September 2006 Prostate Cancer Awareness Month 

PRESENTATIONS: 

061 38 PULLED - Transportation Funding. 

Mayor Drake said that due to Coun. Stanton's illness and her interest in the 
Transportation Funding and Comprehensive Plan Amendment (Agenda Bill 06148) 
issues, these items would be rescheduled to a future Council meeting. 

VISITOR COMMENT PERIOD: 

Henry Kane, Beaverton, said there are long stretches of sidewalk in the City that 
need repair. He said many slabs are uneven; they are raised or lowered by an inch 
or more and cause people to trip. He said he fell when he tripped over one of the 
raised slabs on Lombard Avenue and was injured. He asked that the City enforce 
the sidewalk ordinance and check the sidewalks throughout the city. 

Mayor Drake said the City does oversee the sidewalks; however, the Code states 
adjacent property owners are responsible for repair work. He said the City does 
respond to complaints regarding sidewalk conditions. He asked that Kane speak to 
the Code Enforcement Division and tell them which sidewalks need work. He said 
Code Enforcement would be happy to help him. 








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































